UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

GREI G ERNEST SULLI VAN, Case No. 86-2588-C
fdba Slick Sully's Enporium
Chapter 7
Debt or .
ORDER ON MOTI ON TO AVA D LI EN
On March 24, 1987 a resistance to the debtor's notion to avoi d

lien filed on behalf of Marie Luise Sullivan cane on for hearing
before this court in Des Mines, lowa. Donald G All bee appeared on
behal f of the creditor, Marie Luise Sullivan, and Curtis A Ward
appeared on behalf of the debtor, Geig Ernest Sullivan. At the
cl ose of the March 24, 1987 hearing, the parties were given three
weeks to submit briefs and in particular to address the issue of
whet her a di schargeability dispute has any bearing on a notion to
avoid liens. The creditor's attorney was also directed to indicate
whet her the creditor wished to proceed with a dischargeability
complaint within two weeks. The matter was considered fully
submtted on April 14, 1987. The court notes that no
di schargeability conpl aint has been
filed to date.

FACTUAL BACKGROUND

Prior to January 18, 1978 the parties involved were



2
married to one another. On Cctober 17, 1978 the parties entered into
a stipulation regarding a supplenental decree of dissolution. The
stipul ati on provi ded anong ot her things that the debtor shall pay
$200. 00 per nonth as child support, that Marie Luise shall reside in
the marital home until sold, that the parties shall divide the
proceeds fromthe sale of the prem ses, and that fromthe debtor's
share of the proceeds, Marie Luise shall be paid $4,375.00 in cash
representing joint funds used to finance the debtor's business. On
April 10, 1984 the parties entered into another stipulation .and
agreenent whereby Marie Luise agreed to quit claimto the debtor her
interest in the prem ses in exchange for the debtor's agreenment to
pay $6,000.00. On July 21, 1986 the dissolution decree was nodified
to award joint custody of the children and to determ ne the support
arreage and future support obligation.

The debtor filed his petition for relief under Chapter 7 of the
Bankruptcy Code on Septenber 26, 1986. The debtor |isted Marie Luise
Sul livan as an unsecured creditor having a claimin the anmount of
$12,000.00 arising out of a property settlenent in January of 1978.
On Cctober 30, 1986 the debtor noved to avoid various judicial liens
including that held by Ms. Sullivan on the real estate clained as an
exenpt honestead. On Decenber 17, 1986 Marie Luise Sullivan filed a
resi stance to the debtor's notion to avoid |lien asserting that her

j udgnent arose out of a dissolution of marriage.
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Ms. Sullivan also asserts that the underlying debts are
nondi schargeable. The parties have identified the three separate
obligations as follows: (1) approximately $3,300.00 in delinquent
child support; (2) $4,375.00 representing a property settl enent
ordered by the supplenmental Decree in Cctober of 1978; and (3)
$4, 000. 00 representing the anount due under the parties agreenent in
April of 1984.
DI SCUSSI ON

Bef ore addressing the issue of |ien avoidance, the the court
wi |l consider whether an allegation that the underlying debt is
nondi schar geabl e has any bearing on a notion to avoid liens.

It is well understood that debts are distinct fromthe Iiens
whi ch secure those debts. |If Congress determ nes that debts are
di schargeabl e but that liens are not, see 11 U S.C. section 524, that

is Congress's prerogative to do so. Matter of Gantt, 7 B.R 13, 13-

14 (Bankr. N.D. Ga. 1980); In re Krajci, 7 B.R 242, 244 (Bankr.

E.D. Pa. 1980). The court's inquiry into the avoi dance of |iens
which inpair a debtor's right to exenptions is wholly unaffected by
the nature of the debt which is secured by those liens. Matter of
Gantt, 7 B.R at 14. Even though a debtor may be personally
obligated after a bankruptcy discharge to pay a nondi schargeabl e
debt, the debtor still holds a right to the exenptions provided by 11
U S.C. section 522.

Both parties have apparently overl ooked the exception
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to the above proposition contained in 11 U S.C. section 522(c), which
provi des:

(c) Unless the case is disnmi ssed, property

exenpted under this section is not liable

during or after the case for any debt of the

debtor that arose ... before the commencenent
of the case, except--

(1) a debt of a kind specified in section

523(a) (1) or 523(a)(5) of this title ..
Under this section a debt of a kind specified in section 523(a)(5) to
a former spouse or child of the debtor for alinony, maintenance or
support may reach exenpt property.

Despite the court's urging, Ms. Sullivan did not file the
requisite conplaint to determ ne the dischargeability of certain
debts pursuant to 11 U . S.C. section 523(a)(5) and Bankruptcy Rule
7001(6). O course, pursuant to Rule 4007(b) she need not file such
a conplaint within the time period provided in 11 U S.C. section
523(c) and Bankruptcy Rule 4007(c). Nonetheless, at this juncture
the court cannot determ ne whether the obligations arising under the
di ssolution decree are in the nature of alinobny, maintenance, or
support. The parties did agree at the March 24, 1987 hearing that
the obligation for child support was nondi schargeabl e under 11 U S.C
section 523(a)(5). Accordingly, under 11 U S.C section 522(c) (1)

t he debtor's honestead, although clainmed exenpt, is liable for the

child support judgnent which becane a |ien when paynent was due.



See In re Marriage of McMorrow, 342 N.W2d 73, 75 (lowa 1983).

Al t hough Ms. Sullivan has addressed the remai ning obligations
arising out of the dissolution decree in the context of a section
523(a) (5) dischargeability conplaint, the court nust anal yze those
obligations in the context of the |lien avoi dance provisions of 11
U S.C. section 522(f)(1). The issue then is whether the honestead
claimed by the debtor is protected by Iowa's honmestead exenption
statute and is thereby insulated fromthe his ex-spouse’s lien. The
debt or does not dispute the state court's authority to inpress a
judicial lien upon the honmestead based on the obligations set forth
in the parties supplenental decree of 1978. Rather the debtor
contends that the conveyance fromMs. Sullivan in April of 1984
extingui shed any judicial lien and reduced the debtor's obligation to
a nere pronise to pay.

The debtor agrees that the operative statutes necessary for the
resolution of this issue are section 522(f) of the Bankruptcy Code,
section 561.16 of the lowa Code (1987) (Honestead Statute), and
section 598.21 of the lowa Code (1987) (Marriage Dissolution
Statute).

Section 522(f) provides:
(f) Notwi thstandi ng any wai ver of exenptions,
the debtor may avoid the fixing of a lien on
an interest of the debtor in property to the

extent that such lien inpairs an exenption to
whi ch the debtor woul d have been entitled
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under subsection (b) of this section, if such lien is--

(1) a judicial lien; or

The | owa Honestead exenption statute provides as

foll ows:
The honest ead of every person is exenpt from
judicial sale ' where there is no specia
decl aration of statute to the contrary, provided
t hat persons who reside together as a single
househol d unit are entitled to claimin the
aggregate only one honestead to be exenpt from
judicial sale.

|l owa Code 561.16 (1987) (enphasis added).

The marriage dissolution statute in sum provides that when a
di ssolution of marriage is decreed, the court may nmake such orders in
relation to the children, property, parties and the mai ntenance of
parties as is justified by the circunstances. See |Iowa Code 5 598.21
(1), (3) and (4).

The debtor also agrees that the lowa Suprenme Court has construed
section 598.21 as a "special declaration of statute to the contrary”

of the honestead exenption granted by lowa law. In re Marriage of

Ti erney, 263 N.W2d 533 (lowa 1978); Kobringer v. Wnter, 263 N W 2d

892 (lowa 1978). Thus the effect of a judicial |ien granted pursuant
to a dissolution decree is to render the otherw se exenpt honestead
property not exenpt to the extent of the value of such judicial lien.

See In re Adans, 29 B.R 452, 454 (Bankr. N D. lowa 1982); In re

Graham 28 B.R 928, 931



7

(Bankr. N.D. lowa 1983); Mtter of Rainey, Case No. 80-1730-C,

unpubl i shed op. at 3-4 (Bankr. S.D. lowa, May 11, 1980); See also |

re Maus, 48 B.R 948 (Bankr. D. Kan. 1985); In re Seablom 45 B.R

445 (Bankr. D. N.D. 1984). An alternative view which produces the
sane result was identified by the Eighth Crcuit Court of Appeals in
Boyd v. Robinson, 741 F.2d 1112 (8th GCr. 1984). In that case the
court found that the debtor did not neet the requirenents of lien

avoi dance under section 522(f)(1) because the lien granted by the

di ssol ution decree did not attach to an interest of the debtor but
rather protected a pre-existing property right of the fornmer spouse in
the marital horme. |1d. at 1115.

The debtor acknow edges that a judicial lien existed by virtue
of the suppl enental decree in 1978. That decree provided that upon
the sale of the marital home the parties would divide the proceeds
and, additionally, that the debtor would pay fromthose proceeds
$4,375.00 to reinmburse Ms. Sullivan for her contribution in financing
t he debtor's business. The debtor argues that the subsequent
stipul ation and agreenent in which his ex-spouse agreed to quit claim
to the debtor all her right, title and interest in and to the narital
hone renoved any judicial lien. The debtor specifically relies on
t he absence of |anguage in the stipulation and agreenent making
reference to a lien and asserts that the parties did not intend a

lien to foll ow
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The debtor's argunent is not persuasive. The stipulation and
agreenent of April, 1984 specifically noted that:

6. The amounts due Petitioner under the

ori gi nal Decree and Suppl enental Decree as child

support and property settlenment shall remain due

and owi ng and said obligations of Respondent are

unaf fected by this agreenent except that so |ong

as Respondent mekes the payments due herein in a

tinmely fashion and pays toward support and

property settlenment in such ambunts as he can

reasonably afford, Petitioner will refrain from

seeki ng the issuance of an execution agai nst

Respondent for child support or property

di vi si on.
The quit claimdeed given by Ms. Sullivan to the debtor, plaintiff's
(creditor's) exhibit 2, was admtted at the March 24, 1987 heari ng.
On the face of the deed appear the words "this transfer is incidental
to a Dissolution of Marriage; no deed stanps required.” Moreover, in
the July 21, 1986 ruling on application to nodify, the state court
again noted that Ms. Sullivan had a "judgnment for $4,375 as a
property division which remains unpaid. Later she also received an
addi tional judgnent for $4,000.00 for her share in the home which
remai ns unpaid." At page 3 of the state court's ruling the court
states: "The petitioner has a lien on the real estate for those itens
as well as any delinquent support. She can force the issue at any
time if she wishes to by |evying execution on the house." The above

| anguage clearly expresses the intent of the parties, as well as of

the state court, that the debtor's obligations arising out
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of the dissolution decree shall remain a lien on the honestead
despite the subsequent conveyance by Ms. Sullivan to the debtor. See

In re Gaham 28 B.R 928, 931 (Bankr. N.D. lowa 1983) (lien on

honestead traced from proceeds of securities sold by debtor and used
to purchase honestead rather than applied to joint debts).
CONCLUSI ON AND ORDER
WHEREFORE, based on the foregoing anal ysis, the court concl udes
that the debtor's homestead property is not exenpt to the extent of
the value of Marie Luise Sullivan's judicial liens.
THEREFORE, the debtor's nmotion to avoid liens is hereby

deni ed.

Signed and filed this 22nd day of February, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



(Pl ace behind
deci si on #88
i n decision book.)

SOQUTHERN DI STRI CT OF | OM CENTRAL DI VI SI ON

GREI G Ernest Sullivan JUDGVENT IN A CIVIL CASE
V.
MARI E L. SULLI VAN CASE NUMBER: 88-218-B

Deci sion by Court. This action came to consideration before the
Court. The issues have been consi dered and a deci sion has been
render ed.

IT 1S ORDERED AND ADJUDGED t hat the order appealed fromis reversed

and the case is remanded for proceedi ngs consistent with the opinion

filed this date.

Sept enber, 28, 1988 JAMES R ROSENBAUM

Dat e Cerk

(By) Deputy Cerk



IN THE UNI TEDSTATES DI STRI CT COURT
SQUTHERN DI STRI CT OF | OMA
CENTRAL DI VI SI ON

GREI G ERNEST SULLI VAN
Pl ai ntiff-Appellant, CIVIL NO. 88-218-B

V. MEMORANDUM AND ORDER
REVERSI NG AND REMANDI NG
MARI E L. SULLI VAN,

Def endant - Appel | ee

Bankruptcy debtor, plaintiff-appellant, appeals the bankruptcy

judge's order denying his notion to avoid liens.

Plaintiff and defendant were divorced fromone another in early
1978. A suppl enental divorce decree of Cctober 25, 1978, awarded
def endant $4,375 to be paid fromplaintiff's share of future sale proceeds
of the marital honestead. |In April 1984, pursuant to an agreenent reached
between the parties, defendant gave plaintiff a quit claimdeed to the
marital honestead, which had by then beconme plaintiff's honestead, in
partial exchange for which plaintiff reaffirned his debt of $4,375 to
def endant and agreed to pay $6,000 nore, of which $4, 000 renai ns due and
owi ng.

The bankrupcy court found that judicial lien for the obligations
exi sted on the honestead. Plaintiff does not dispute that his honestead
woul d not be exenpt froma judicial lien froma dissolution decree, but he

argues that the Iien was extinguished by the quit clai mdeed.

The bankrupcy court found that the lien survived the April 1984
agreenent and quit claimdeed because: (1) the agreenent reaffirned the
debt; (2) the quit claimdeed described itself as a "transfer * * *
incidental to a Dissolution of Marriage; no deed stanps required;" and (3)
a state court judge in a later nodification of the dissolution decree
comented that the two obligations were a lien on the honestead property.
The bankruptcy judge said the state judge's conment expressed the intent
of the parties, as well as of the court, that the obligations remain a
lien.



None of the matters relied on by the bankruptcy judge
detract fromthe legal effect of a quit claimdeed, whichis to
convey to the grantee by way of release any title, interest or claim
whi ch the grantor may have in the prem ses. The obligations
survived, but the quit claimdeed legally operated to extinguish the
lien of the obligations on the property. The fact that the
obligations are marriage di ssolution obligations that normally
constitute a lien does not affect the effect of the deed; by giving
plaintiff the deed defendant gave up all interest she had in the
property, including the lien. The state court's conments in the 1986
nodi fication decree were dictum The issue in that proceedi ng was
child support, and whether there was still a lien was not litigated
or decided. The state judge's comments clearly do not constitute an
expression of "the intent of the parties,” and the judge's own
"intent" cannot resurrect a lien that has been extingui shed. (The
state judge's comment may have been the result of his being unaware
of the quit claimdeed.) Not only did nothing in the | anguage of the
quit claimdeed preserve a lien, but defendant's counsel, in argunent
bef ore the bankruptcy court, conceded that the lien had to be renoved
in 1984 in order to get a second nortgage that was needed to pay
t axes and redeem the property.

The bankruptcy judge erred in holding that there are liens
on the real estate for the $4, 375 obligation and the $4, 000
obl i gati on.

The order appealed fromis REVERSED and the case is
remanded for proceedi ngs consistent with this opinion.

DATED this 28th day of Septenber, 1988.

HARCLD D. VI ETOR, Chi ef Judge
Southern District of |owa



